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RESPONSES TO COMMENT SET 10: SAFER CALIFORNIA 

10-1 Comment acknowledged. 

10-2 The proposed Project is described in Section 2.0, Project Description, of the 

Environmental Impact Report (EIR). The commenter’s concern with the 

adequacy of the description provided, and therefore, subsequent accuracy of 

associated impact analyses, is addressed in responses to specific comments. 

10-3 See Master Responses MR-1 and MR-2. 

10-4 EIR Sections 4.3, Water Quality, and 4.4, Air Quality, describe impacts and 

associated mitigation measures (MMs) related to water and air quality, 

respectively. The California State Lands Commission (CSLC) interprets this 

comment as a summary of specific concerns expressed by Safe Fuel and 

Energy Resources (SAFER) California within its comment letter regarding 

potential impacts on water and air quality. See specific responses to comments 

that address these concerns. Concerns with the identification and analyses 

surrounding potential impacts on water and air quality are addressed in 

responses to specific comments. 

10-5 Resource-specific Sections 4.1 through 4.11 of the EIR include a thorough 

description of potential impacts on sensitive resources resulting from the 

Project. For the significant impacts identified, feasible MMs have been included 

to eliminate or reduce the severity of impacts and focus on the protection of 

sensitive resources. The MMs recommended in the EIR are identified in the 

impact sections and presented in a Mitigation Monitoring Program provided in 

EIR Section 8.0, Mitigation Monitoring Program. The CSLC interprets this 

comment as a summary of specific concerns later identified by SAFER 

California in its comment letter. Concerns with the feasibility, effectiveness, 

and/or general lack of sufficient MMs are addressed in responses to specific 

comments. 

10-6 Comment acknowledged. 

10-7 Comment acknowledged. Responses to technical comments (comments #10-

42 through #10-73) provided in Attachments A and B are provided herein. 

10-8 See Master Response MR-1. 

10-9 See response to comment #10-64. 

10-10 See responses to comments #10-64, #10-65, and #10-66. 
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10-11 See responses to comments #10-64, #10-65, and #10-66. 

10-12 See Master Response MR-5. 

10-13 See Master Response MR-5. 

10-14 See Master Response MR-5. 

10-15 See Master Response MR-5. 

10-16 The CSLC provided the references used in the EIR to the commenter in 

response to the October 13, 2014 request. Public Resources Code section 

21092 and California Code of Regulations, title 14, section 15087 of the State 

California Environmental Quality Act (CEQA) Guidelines require that all 

documents referenced within a Draft EIR be available for review in the offices of 

the CEQA lead agency, but does not require the lead agency to transmit copies 

of the references to commenters. All references were available for inspection at 

the CSLC Sacramento office starting September 26, 2014, when the Notice of 

Availability was released. As a courtesy to the commenter and at their request, 

in lieu of traveling to our offices for inspection of the references, CSLC staff 

created a DVD with electronic copies of the references and mailed it to the 

commenter. This request was processed and fulfilled pursuant to the California 

Public Records Act (PRA) (Gov. Code § 6250 et seq.). Two references 

(Chambers Group, Inc. 1994 and Smith 1959) were not included in the PRA 

package sent to the commenter as a result of a clerical error. More than 260 

references were used to produce the EIR, of which, all but two were provided 

upon request. In the spirit of CEQA, CSLC staff made a reasonable effort to 

provide all of the references in a manner that was convenient for the 

commenter. Because the CSLC staff was not notified that these two references 

were erroneously omitted from the DVD, the CSLC was unaware of the 

oversight. However, all references used in the EIR were available for review at 

the CSLC offices as required by CEQA for the entire public comment period. 

Therefore, there is no need to recirculate the Draft EIR for further public review. 

See Master Response MR-4 regarding the comment that the Chambers Group, 

Inc. (1994) report is outdated. See response to comment #10-64 regarding the 

assertion that the data from the Smith (1959) report are obsolete. 

10-17 See Master Response MR-4. 

10-18 See Master Response MR-4. 

10-19 See Master Response MR-4. 
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10-20 See Master Response MR-3. 

10-21 Emissions from storage tanks depend upon several factors, including vapor 

pressure of the stored liquid, temperature, atmospheric pressure, and tank 

design (e.g., seals, roofs, venting, paint color, etc.). Dr. Fox is correct in her 

statement that Bakken crude oils typically have a higher vapor pressure than 

other types of crude oil, and therefore, would result in greater volatile organic 

compound emissions during storage. However, as discussed in Master 

Response MR-4, Tesoro Refining and Marketing Company, LLC (Tesoro) does 

not anticipate that any hydrocarbon feedstocks, tar sands, Bakken crude, or 

other products that might be classified as Group V, other than small amounts of 

decant oil, would be handled at the Tesoro Avon Marine Oil Terminal (Avon 

Terminal) during the life of the lease. See Master Response MR-4 regarding 

concerns related to the type and amount of crude oil to be imported to the Avon 

Terminal. See Master Response MR-3 regarding concerns related to the 

Project scope as it relates to onshore tankage. 

In addition, text has been revised in Section 4.4.3.1, Baseline Condition Annual 

Operating Emissions, as follows: 

For imported products, crude oil feedstocks to be blended with crude oil are 

transferred from tanker vessels through pipelines to upland storage tanks. 

10-22 In response to concerns regarding the Project scope, specifically as it relates to 

onshore tankage and the Golden Eagle Refinery (Refinery) facilities, see 

Master Response MR-3. In response to concerns surrounding the driving 

factors of emissions and the associated conclusions, see response to comment 

#10-21. In response to concerns surrounding the types of crude oil imports that 

the Avon Terminal can receive, see Master Response MR-4. 

10-23 General concerns surrounding the Project baseline and associated impact 

analyses for air quality, water quality, and biological resources are 

acknowledged. See Master Responses MR-1 and MR-2 for concerns regarding 

baseline conditions for vessel traffic and oil spill assumptions, respectively. 

CSLC staff has determined that modifications to the Project described in the 

EIR do not constitute significant new information pursuant to CEQA, specifically 

within the meaning of State CEQA Guidelines section 15088.5; therefore, 

recirculation of the EIR is not necessary to meet the requirements of CEQA. 

10-24 See Master Response MR-1. 

10-25 The 1999 Bay Area Air Quality Management District (BAAQMD) CEQA 
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Guidelines do not specify whether the air pollutant threshold is a maximum 

daily threshold or average daily threshold. This is a significant distinction when 

evaluating the significance of a Project’s impacts on air quality. In the 2009 and 

later versions of the BAAQMD CEQA Guidelines, it was clarified that the air 

pollutant daily thresholds are average daily thresholds. Therefore, to correctly 

compare daily Project emissions to the threshold, the total annual emissions 

should be divided by 365 days. 

Dr. Fox’s conclusion that a single ship call is equal to daily emissions is 

misleading because ships would not call every day. To make a correct 

comparison to the BAAQMD daily significance threshold, the average daily 

emissions for the entire year should be calculated. Also, to make a correct 

comparison to the baseline pre-Project daily emissions, an average daily figure 

should be used to maintain consistency. 

Dr. Fox states the pre-Project daily emissions should be zero because “while 

the emissions from a single ship call are the same in the pre- and post-Project 

periods, there will be many more days where ships are called in the post-

Project period than during the pre-Project baseline period.” Even if ships call on 

more days in the post-Project period, it does not mean that there are zero daily 

emissions during the baseline period. If this logic is maintained, one could 

argue that the emissions in the post-Project period are also zero because there 

will be many days when no ships call. This is not a pragmatic approach for this 

analysis. 

Dr. Fox’s approach does not quantify emissions in a manner that can be used 

for comparison with the baseline or the BAAQMD significance thresholds. The 

appropriate assessment of daily activity would be the use of an average daily 

emissions quantity for both the baseline and post-Project. 

See Master Response MR-1 regarding concerns related to the Project’s 

baseline of ship calls. 

See Master Response MR-3 regarding concerns related to the Project scope as 

it pertains to onshore storage tanks. 

10-26 See Master Response MR-1. 

10-27 Impact AQ-2 in Section 4.4.5, Impact Analysis and Mitigation, of the EIR 

discloses that the San Francisco Bay Area Air Basin (SFBAAB) is classified as 

“non-attainment” for ozone, PM2.5 and PM10. In addition, supplemental text has 

been added to Section 4.4.1.4, Air Monitoring Data near the Avon Terminal, as 

follows: 
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The San Francisco Bay Air Basin (SFBAAB) is currently non-attainment for 

the following CAAQS: 1-hour and 8-hour ozone, annual and 24-hour PM2.5, 

and annual PM10. Additionally, the SFBAAB is currently non-attainment for 

the following NAAQS: 8-hour ozone and 24-hour PM2.5.  

The EIR states that there will be anticipated decreases in PM10 and PM2.5 

emissions relative to the project baseline. See Master Response MR-1 

regarding concerns related to the Project baseline. 

10-28 Significance thresholds are developed by the individual air districts with 

consideration for specific conditions within their respective districts. Therefore, 

the most appropriate significance threshold to evaluate impacts from projects in 

the BAAQMD are based on the BAAQMD’s recommendations. The most 

updated CEQA guidance on the significance thresholds is posted on the 

BAAQMD website, dated December 6, 2013, as follows: 

On June 2, 2010, the Bay Area Air Quality Management District’s Board of 

Directors unanimously adopted thresholds of significance to assist in the 

review of projects under the California Environmental Quality Act. These 

Thresholds are designed to establish the level at which the District believed 

air pollution emissions would cause significant environmental impacts under 

CEQA and were posted on the Air District’s website and included in the Air 

District's updated CEQA Guidelines (updated May 2012). 

On March 5, 2012 the Alameda County Superior Court issued a judgment 

finding that the Air District had failed to comply with CEQA when it adopted 

the Thresholds. The court did not determine whether the Thresholds were 

valid on the merits, but found that the adoption of the Thresholds was a 

project under CEQA. The court issued a writ of mandate ordering the 

District to set aside the Thresholds and cease dissemination of them until 

the Air District had complied with CEQA. The Air District has appealed the 

Alameda County Superior Court’s decision. The Court of Appeal of the State 

of California, First Appellate District, reversed the trial court's decision. The 

Court of Appeal's decision was appealed to the California Supreme Court, 

which granted limited review, and the matter is currently pending there. 

In view of the trial court’s order which remains in place pending final 

resolution of the case, the Air District is no longer recommending that the 

Thresholds be used as a generally applicable measure of a project’s 

significant air quality impacts. Lead agencies will need to determine 

appropriate air quality thresholds of significance based on substantial 

evidence in the record. Although lead agencies may rely on the Air District’s 
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updated CEQA Guidelines (updated May 2012) for assistance in calculating 

air pollution emissions, obtaining information regarding the health impacts of 

air pollutants, and identifying potential mitigation measures, the Air District 

has been ordered to set aside the Thresholds and is no longer 

recommending that these Thresholds be used as a general measure of 

project’s significant air quality impacts. Lead agencies may continue to rely 

on the Air District’s 1999 Thresholds of Significance and they may continue 

to make determinations regarding the significance of an individual project’s 

air quality impacts based on the substantial evidence in the record for that 

project. 

The EIR maintains the recommendations of the BAAQMD, in whose jurisdiction 

the Project is located.  

10-29 See Master Response MR-1. 

10-30 The CSLC understands that the SFBAAB is currently non-attainment for both 

federal and state PM2.5 standards. Dr. Fox’s analyses presented in Table 3 and 

4, which indicate that considerable net increases in PM2.5 would occur as a 

result of the Project, result only under the assumption that the baseline ship 

calls for the Project are overestimated and the post-Project ship calls for the 

Project are underestimated. These underlying assumptions are addressed in 

Master Response MR-1. 

10-31 The CSLC understands that significant increases of PM2.5 in the region can 

result in adverse public health impacts to the communities around the Avon 

Terminal. No significant increases in Project-related PM2.5 emissions would 

occur. As stated in response to comment #10-30, Dr. Fox’s analyses indicating 

that considerable net increases in PM2.5 would occur as a result of the Project 

rely on an incorrect assumption. 

10-32 Comment acknowledged. See Master Response MR-2. 

10-33 See Master Response MR-2. 

10-34 See Master Response MR-2. 

10-35 See Master Response MR-2. 

10-36 See Master Response MR-2. 

10-37 Marine Oil Terminal Engineering Maintenance Standards (MOTEMS, Cal. Code 

Regs., tit. 24, § 3101F et seq.) require that each marine oil terminal consider 

the predicted sea-level rise over the remaining life of a terminal. Sea-level rise 
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over the 50-year life of the facility has been evaluated and incorporated into the 

design. As required by the MOTEMS, Tesoro has and will continue to consider 

sea-level rise in Avon Terminal assessments. Tesoro conducts hydrographic 

surveys at the Avon Terminal on a quarterly basis, and conducts underwater 

and above-water structural MOTEMS inspections. These surveys and 

inspections would, over time, detect increased water depth and potential 

corrosion at higher-elevation splash zones. The Avon Terminal Operating 

Limits (TOL) diagrams will be re-evaluated when subsequent MOTEMS audits 

deem the sea-level rise to be significant enough to impact operations. 

10-38 In response to this comment, the text of EIR Section 4.3.4, Impact Analysis and 

Mitigation, has been revised to include Impact WQ-12, which analyzes the 

environmental impacts associated with firewater testing. The impacts in Section 

4.3.4 have been renumbered to include the new impact analysis. Supplemental 

text has been added to Section 4.3.4, Impact Analysis and Mitigation, as 

follows: 

Impact WQ-12: Degrade water quality as a result of discharges of 

firewater during fire system testing. (Less than significant.) 

As part of the fire protection program at the Avon Terminal, Tesoro would 

have to periodically discharge water during testing or maintenance of the 

fire protection system. Firewater runoff has the potential to contain a variety 

of harmful substances, including fire suppressant foams, fire retardant 

chemicals, and other chemicals. Firewater runoff can also carry with it 

numerous contaminants and solids that may enter groundwater or a 

waterbody and potentially pose a health risk or cause ecological harm. At 

the Avon Terminal, the source of water flow for testing is Suisun Bay water 

in the immediate vicinity of the Avon Terminal. The firewater pump (vertical 

deep-well pump) takes suction on bay water, which is then discharged back 

into the bay via a hydrant located at the Avon Terminal. The water flow is 

measured at the hydrant, which takes a few minutes. The amount of bay 

water used during the duration of the test period is approximately 5,000 

gallons. The firewater distribution system is equipped with a flow test loop, 

with indication and block valves that route back to the source and a 

discharge block valve preventing opportunities for contamination to occur 

while flow testing is occurring. Once fire system testing is completed, the 

water is discharged directly back into the bay. 

At the Avon Terminal, Aqueous Film-Forming Foam (AFFF) is utilized at 

either 1 percent or 3 percent foam concentrate. All modern AFFF agents 

(except for some produced in China) contain telomer-based 

fluorosurfactants. (Fire Fighting Foam Coalition [FFFC] 2014). Telomer-
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based AFFF agents are considered the most effective foams currently 

available to fight flammable liquid fires. Telomer-based foams are not made 

with any chemicals that are currently considered by environmental 

authorities to be persistent, bioaccumulative, or toxic (FFFC 2014). The 

foam suppression system at the Avon Terminal is static and available for 

use in the case of a fire; flow testing is not required. The metal tanks that 

store the AFFF are compatible with the foam contained within and no 

flushing or purging is required. The intentional release of AFFF would only 

occur in the event of a fire. 

The impacts of firewater discharge due to testing are considered to be less 

than significant because the firewater is contained within a flow test loop, 

preventing exposure to contaminants. Additionally, the foam suppression 

system does not require the release of AFFF during testing. Testing of fire 

suppression systems is a necessary safety precaution at the Avon Terminal. 

The potential for fire during continued operations and the Avon Terminal’s 

response capability are discussed in Section 4.1, Operational Safety/Risk of 

Accidents, Impact OS-3. 

Mitigation Measure: No mitigation required. 

10-39 See response to comment #9-27. 

10-40 See response to comment #9-27. 

10-41 General concerns about the Project description, related Project baseline, and 

associated impact analyses and MMs are acknowledged. The CSLC interprets 

this comment as a summary of specific concerns expressed by SAFER 

California within its comment letter. See specific responses to comments that 

address these concerns. 

CSLC staff has determined that modifications to the Project described in the 

EIR do not constitute significant new information pursuant to CEQA, specifically 

within the meaning of section 15088.5; therefore, recirculation of the EIR is not 

necessary to meet the requirements of CEQA. 

10-42 The comment addresses concerns that emissions were underestimated for 

three reasons: (1) the EIR overestimated the number of ship calls in the pre-

Project period, (2) the EIR underestimated the number of ship calls in the post-

Project period, and (3) the EIR underestimated the emissions from each ship 

call. These three issues are addressed in responses to comments #10-43, #10-

44, and #10-45, respectively. 

10-43 For stationary sources with BAAQMD permit emissions limitations, the 
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BAAQMD 2012 CEQA Guidelines state: 

When stationary sources will be subject to BAAQMD regulations, the 

regulation emission limits should be used as emission factors. 

However, the application of this guideline to ocean-going vessel (OGV) 

emissions estimation in the post-Project period is incorrect, as OGV are not 

stationary sources with BAAQMD emissions limitations. 

In the absence of permit limits, the BAAQMD 2012 CEQA Guidelines do not 

make specific recommendations as to how to estimate future mobile emission 

sources, such as those emissions resulting from OGV activities at the Avon 

Terminal. Therefore, a rational approach has been implemented whereby a 

range of 70 to 120 anticipated annual vessel calls was estimated based upon 

review of past records, and in the absence of any modifications to Refinery 

operations or marketing conditions that might cause significant changes. The 

maximum of this range was conservatively chosen and used for the 

determination of significance in the post-Project period. 

Concerns about the lack of explanation with regard to the range of projected 

annual ship calls during the lease period are acknowledged. 

10-44 See Master Response MR-1. 

10-45 See Master Response MR-1 regarding concerns related to the overestimation 

of ship calls during the baseline years. See response to comment #10-43 for 

concerns regarding the number of ship calls during the lease period. Any 

emissions increases outlined in the Table 3 of the commenter’s letter only occur 

as result of the commenter’s concerns regarding the overestimation of ship 

calls in the baseline years and the underestimation of ship calls during the 

lease period. 

10-46 The Negative Declaration prepared by the South Coast Air Quality 

Management District for the Tesoro Storage Tank Replacement and 

Modification Project included ship travel outside of the BAAQMD. This was the 

cause for the discrepancy regarding ship emissions in the EIR. 

10-47 See response to comment #10-25. 

10-48 See response to comment #10-28. 

10-49 See response to comment #10-28. 

10-50 See response to comment #10-28. 
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10-51 Impact AQ-2 in Section 4.4.5, Impact Analysis and Mitigation, of the EIR 

discloses that the SFBAAB is classified as “non-attainment” for California and 

national ambient air quality standards for both PM2.5 and PM10. In addition, 

supplemental text has been added to Section 4.4.1.4, Air Monitoring Data near 

the Avon Terminal, as described in response to comment #10-27. 

The EIR states that there will be decreases in PM10 and PM2.5 emissions using 

the current baseline and post-Project projections, as discussed in Master 

Response MR-1 and response to comment #10-43, respectively. 

10-52 See Master Response MR-4. 

10-53 See Master Response MR-3. 

10-54 See response to comment #10-21. 

10-55 See Master Response MR-4. 

10-56 See Master Response MR-4. 

10-57 See Master Responses MR-1 and MR-4. 

10-58 See response to comment #9-27. 

10-59 See Master Response MR-2. 

10-60 In response to this comment, the text in the Avon Terminal subsection of 

Section 4.1.1.3, Bay Area and Avon Oil Spill Response Capability, has been 

revised as follows: 

The USCG requires that marine terminals must be able to respond to a 

small (50 barrels; 1 barrel equals 42 gallons) spill with the following 

equipment: 

Conversions are not included in the EIR List of Abbreviations and Acronyms. 

However, the EIR included the barrels to gallons conversions in the text of 

Sections 4.1, Operational Safety/Risk of Accidents, and 4.3, Water Quality. See 

Master Response MR-2 regarding a discussion of the severity of small spills. 

10-61 See Master Response MR-2. 

10-62 See Master Response MR-2. 

10-63 See Master Response MR-2. 
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10-64 The comment states that the sources of information for biological species and 

biological communities and habitat are not current. The CSLC respectfully 

disagrees. The descriptions of biological resources in EIR Section 4.2, 

Biological Resources, were based on existing literature, relevant public 

documents, and the Project's 2014 Biological Assessment, which included an 

Essential Fish Habitat Assessment. Approximately 40 references were 

reviewed while preparing the baseline conditions for Section 4.2, Biological 

Resources. References are included within the text and provided in Section 

9.2, References, of the EIR. 

Databases consulted included: 

 2014 California Natural Diversity Database, California Department of 

Fish and Wildlife  

 2014 Inventory of Rare and Endangered Plants online edition, California 

Native Plant Society 

 2014 eBird: An online database of bird distribution and abundance, 

Audubon and Cornell Ornithological Laboratory 

 2014 Essential Fish Habitat Mapper, National Marine Fisheries Service 

 2014 Bay Area River Otter Sightings Map, The River Otter Ecology 

Project 

Recent reports reviewed included: 

 2014 Biological Assessment, Avon Marine Oil Terminal MOTEMS 

Compliance Project, LSA Associates 

 2013 Clean Water Act Jurisdictional Delineation, Avon Marine Terminal 

MOTEMS Compliance Project, Martinez, Contra Costa County, 

California, LSA Associates 

 2013 Biennial Report on the California Marine Invasive Species 

Program, California State Lands Commission 

 2010 Pelagic Organism Decline Work Plan and Synthesis of Results, 

Interagency Ecological Program 

 2011 Triennial Report on the California Department of Fish and Game’s 

Marine Invasive Species Program, Office of Spill Prevention and 

Response 

 The State of the Birds, San Francisco Bay, PRBO Conservation Science 

and the San Francisco Bay Joint Venture 

 The State of San Francisco Bay 2011, San Francisco Estuary 

Partnership  

The Project's potential impacts on biological resources are discussed in Section 

4.2.4, Impact Analysis and Mitigation, of the EIR. The analysis first considers 
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impacts from lease renewal and continued operations, and then considers 

potential impacts from MOTEMS renovation. 

State CEQA Guidelines section 15125, subdivision (a), states that "… the 

environmental setting shall be no longer than is necessary to an understanding 

of the significant effects of the proposed Project and its alternatives." Potential 

significant adverse impacts on the San Francisco Bay Estuary (SFBE) from 

normal operation of the Avon Terminal include a major oil spill and introduction 

of nonnative aquatic species from vessel traffic. While adverse impacts from 

these chance events could be widespread and long term, the habitat and 

species that would be impacted and the extent of the impact would depend on 

where and when the event occurred. The diversity of habitat and species in the 

SFBE is extensive. Nearly half of Pacific Coast waterfowl and shorebirds visit 

the SFBE during migration, and a recent survey identified 497 aquatic species 

in the SFBE. Therefore, the CSLC undertook a qualitative review of recent 

reports that discuss biotic resources, habitat distribution, and broad population 

trends in the SFBE. 

State CEQA Guidelines section 15125, subdivision (c), states that "Knowledge 

of the regional setting is critical to the assessment of environmental impacts." In 

preparing the EIR, every effort was made to compile the best available 

information to provide knowledge of the regional setting in which to evaluate 

the impacts of the Project. Section 4.2.1.1, San Francisco Bay Estuary, 

provides a description of the geography, hydrology, habitats, and biological 

characteristics in the SFBE. Figure 4.2-1: Bayland Habitat depicts the general 

distribution of habitat in the SFBE and identifies geographic locations 

mentioned in the text. State CEQA Guidelines section 15125, subdivision (c), 

further states that "Special emphasis should be placed on environmental 

resources that are rare or unique to the region and would be affected by the 

project." Information on rare, threatened, and endangered species throughout 

the SFBE is provided in EIR Section 4.2.1.1, San Francisco Bay Estuary. 

Figure 4.2-3: Regional Biological Resources depicts California Natural Diversity 

Database occurrences and Areas of Concern within a 10-mile buffer of the 

Avon Terminal. 

Potential adverse impacts from MOTEMS renovation activities could occur in 

the vicinity of the Avon Terminal as a result of construction activities. These 

potential impacts are predictable and quantifiable. Therefore, the CSLC 

provided a quantitative review of resources within the Project study area based 

on the results of the Project's Biological Assessment and Preliminary Wetland 

Delineation; review of the California Natural Diversity Database, California 

Native Plant Society Inventory, and existing literature; and a site visit. The 

results of this review are provided in EIR Section 4.2.1.2, Project Study Area, 
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which provides detailed descriptions of the habitat and rare, threatened, or 

unique habitats and species in the lower Suisun Bay and upper Carquinez 

Strait. Figure 4.2-4: Vegetation and Habitat depicts vegetation and habitat 

within 1 mile of the Avon Terminal; Figure 4.2-7: Wetland Delineation depicts 

the results of the Project's Preliminary Wetland Delineation. Additional detail 

regarding rare, threatened, and endangered species is provided in Appendix C: 

Biological Resources in the Project Study Area. 

State CEQA Guidelines section 15125, subdivision (c), further states that the 

"…EIR must demonstrate that the significant environmental impacts of the 

proposed Project were adequately investigated and discussed and it must 

permit the significant effects of the Project to be considered in the full 

environmental context." For the reasons provided previously, CSLC staff 

believes that the information supplied in Section 4.2.1, Environmental Setting, 

of the EIR provides such relevant evidence as a reasonable person would 

accept as adequate to support the conclusions of the impact analysis. 

10-65 The commenter states that the data that the CSLC relies upon are not 

substantial evidence and misunderstands Table 4.2-1: Biotic Communities of 

the San Francisco Bay Estuary to be the sole source of data upon which the 

analysis was founded. 

Table 4.2-1 presents general characteristics of the biotic communities 

associated with habitats in the SFBE, example locations, and representative 

species. The table was intended to provide a quick overview of the SFBE 

ecosystem for readers not familiar with the topic; detailed baseline conditions 

for biological resources is provided in the text in Appendix C, Biological 

Resources in the Project Study Area, and EIR Section 4.2, Biological 

Resources, Biological Characteristics of the SFBE; Nonindigenous Aquatic 

Species; Rare, Threatened, and Endangered Species. 

Examples of the references consulted to establish the Project baseline for 

native and nonnative species are provided in response to comment #10-64; 

additional references are included in the text of Section 4.2, Biological 

Resources. 

10-66 The commenter states that the presence of blue mud shrimp (Upogebia 

pugettensis) should have been disclosed and Project impacts on the species 

analyzed. In support of this argument, the commenter cites two sources—the 

abstract of a talk presented at the 2012 Bay-Delta Science Conference in 

Sacramento, California, and a 2010 report prepared for the U.S. Army Corps of 

Engineers (USACE). 
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The 2012 abstract documents that abundant blue mud shrimp (Upogebia sp.) 

were collected in San Pablo Bay while monitoring for entrainment of longfin 

smelt (Spirinchus thaleichthys) during channel dredging by the USACE. Dredge 

entrainment monitoring involves screening the dredge's output at the point of 

discharge to assess the number of fish and species being taken directly by 

dredging. The number of Upogebia sp. individuals entrained is not provided in 

the abstract, nor is the total area over which they were collected. During 

entrainment monitoring, two shrimp voucher specimens were collected that 

were later identified as U. major, an Asian species that had not previously been 

known from West Coast estuaries. The abstract speculates that entrained 

shrimp previously identified as U. pugettensis might have actually been U. 

major. This would be of concern because it would suggest that a biological 

invasion by U. major is currently underway. U. major is known as a natural host 

of Orthione griffenis, a parasitic isopod that infests species of estuary mud 

shrimp and interferes with mud shrimp reproduction. A 2011 study reported that 

all previously known abundant native Upogebia populations in California 

estuaries were either absent or greatly reduced, and that the declines were 

associated with invasion by O. griffensis (Chapman et al. 2012). While neither 

of the voucher specimens was infected with O. griffenis, and U. major itself has 

low prevalence rates of the parasite, the abstract suggests that it has potential 

to act as a vector or reservoir for the parasite. 

The CSLC understands comment #10-66 to refer to two species of blue mud 

shrimp, the native species (Upogebia pugettensis) and the Asian species 

(Upogebia major). As described in the referenced abstract, only two 2010 mud 

shrimp voucher specimens have been identified and, as described in comment 

#10-66, specimens were not retained in 2011 for identification. Therefore, 

CSLC staff understands this to mean that there is scientific uncertainty as to 

which of the two Upogebia species was caught in abundance in San Pablo Bay 

in 2010 and 2011; however, CEQA is not the appropriate forum in which to 

resolve areas of scientific uncertainty. 

It is incorrect to state, as the comment does, that the National Oceanic and 

Atmospheric Administration (NOAA) 2007 report was unaware of or skeptical of 

the presence of Upogebia species in the SFBE. The NOAA report states that 

blue mud shrimp (Upogebia pugettensis) are mentioned in passing by some of 

the studies reviewed, and that the species is used for fish bait (page 50). The 

NOAA report is unaware of the presence of U. major in the SFBE, but this is to 

be expected as the collection and subsequent identification of U. major 

occurred several years following its publication. 

The NOAA report expresses doubt about the presence of blue mud shrimp 
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beds, but does not conclude that they did not exist. The report defines a 

"shellfish bed" as a location "several square meters in size where living species 

of the nominal bivalve cover at least 50 percent of the surface and, in 

concentration, provide a distinct, three-dimensional substrate." Detailed 

information about the dredging substrate is not typically gathered during or prior 

to dredging events; although comment #10-66 states that blue mud shrimp 

were collected in abundance in 2010 and 2011, the shrimp may have been 

collected from many patchy locations along the dredged channel. Likewise, 

while the relative abundance of Upogebia sp. is stated to be high, the number 

of shrimp collected actually collected is not presented in the abstract. 

Therefore, the information provided by the commenter does not repudiate the 

NOAA statement that "it's not clear that there are or ever were beds of blue 

mud shrimp in San Francisco Bay." 

Comment #10-66 concludes that because blue mud shrimp are not specifically 

discussed in the EIR, the EIR paints a faulty portrait of existing conditions with 

regard to species present, and the EIR must, therefore, be revised and 

recirculated. CSLC staff disagrees with this conclusion. State CEQA Guidelines 

section 15204, subdivision (a), states, in part, "CEQA does not require a lead 

agency to conduct every test or perform all research, study, and 

experimentation recommended or demanded by commenters." 

In analyzing the impacts of the Project, the EIR determined that any and all 

benthic invertebrates would be significantly and unavoidably impacted as a 

result of major fuel, lubricant, and/or boat-related spills (Impact BIO-8 and 

Table 4.2-2: Biological Impacts of a 100,000-gallon Spill from a Martinez 

Terminal). See response to comment #10-64 for further discussion regarding 

the adequacy of EIR Section 4.2.1, Environmental Setting. 

10-67 The CSLC respectfully disagrees with the assertion that the EIR is incomplete 

and inconsistent in its use of the references that it cites. The statement that 

native oyster (Ostrea lurida) beds are found in the same general areas as eel 

grass habitat is based on a qualitative comparison of Figure 7-1: Distribution of 

Shellfish Habitat in San Francisco Bay, which depicts native oyster shellfish 

beds, and Figure 8-1: Distribution of Submerged Aquatic Vegetation Habitat, 

which depicts eel grass beds, which are found in the 2011 San Francisco Bay 

Subtidal Habitat Goals Report (SFEP 2011). The EIR does not state that native 

oyster beds are found within eel grass habitats, but, as noted by the comment, 

that they are found in the same general locale. 

See response to comment #10-64 for further discussion regarding the 

adequacy of EIR Section 4.2.1, Environmental Setting. 
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10-68 As discussed in EIR Section 4.2.4, Impact Analysis and Mitigation, Impact BIO-

3, which addresses sediment resuspension by calling vessels, and Impact BIO-

5, which discusses maintenance dredging, the Project is expected to have a 

less-than-significant impact on sediment movement in the SFBE. 

10-69 The comment incorrectly states that EIR Section 4.2, Biological Resources fails 

to include California sea lions (Zalophus californianus) and humpback whales 

(Megaptera noveangliaw) among the marine mammals that may migrate near 

the Avon Terminal, that harbor seals (Phoca vitulina) and gray whales 

(Eschritchtius robustus) should likewise be included in a comprehensive list of 

species present, and that the potential impacts of Project construction and 

operation on these species be considered. The section on sensitive mammals 

in Section 4.2.1.1, San Francisco Bay Estuary, discusses the seven marine 

mammal species known to migrate, forage, and rest in the SFBE, including 

humpback whale, gray whale, harbor seal, and California sea lion. 

A comprehensive list of species considered in the analysis, including the four 

marine mammal species listed previously, and an analysis of the likelihood that 

these species would be impacted by the Project was provided in Appendix C: 

Biological Resources in the Project Study Area, as referred to in the EIR in 

Section 4.2, Biological Resources, Rare, Threatened, and Endangered 

Species. 

The commenter states that it is reasonable to assume that as marine mammal 

populations increase outside of the bay, that strays that wander upstream will 

also increase in number. The CSLC respectfully disagrees with this 

assumption. Although populations of marine mammals have increased outside 

of the bay since the National Marine Fisheries Service began ship surveys in 

the late 1970s, the number of incidents of whales and other large marine 

mammals wandering upstream into Suisun Bay via the deep water ship 

channels remains low. 

The commenter states that the EIR failed to evaluate the possibility of a tanker 

striking marine mammals while travelling to or from the Avon Terminal during 

routine terminal operations. This question is addressed in the response to 

comment #9-35. 

10-70 Invasive spartina is a salt marsh grass that spreads by seed that floats on the 

tide. As noted by the commenter, it is not found in the vicinity of the Avon 

Terminal. The commenter provides no evidence that the Project would have an 

impact on invasive spartina populations, and thus, no further response is 

required. 
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10-71 Sea-level rise impacts upon the structural and operational elements of the Avon 

Terminal during the proposed 30-year lease are addressed in EIR Section 2.0, 

Project Description, as follows: 

MOTEMS (Cal. Code Regs., tit. 24, § 3103F.5.3.4) requires that each 

terminal consider the predicted sea-level rise over the remaining life of a 

terminal. Sea-level rise over the 50-year life of the facility has been 

evaluated and incorporated into the design. Tesoro has and will continue to 

consider sea-level rise in Avon Terminal assessments. Tesoro conducts 

hydrographic surveys at the Avon Terminal on a quarterly basis and 

conducts underwater and above-water structural MOTEMS inspections. 

These surveys and inspections would over time detect increased water 

depth and potential corrosion at higher-elevation splash zones. The Avon 

TOL diagrams will be re-evaluated when subsequent MOTEMS audits deem 

the sea-level rise to be significant enough to impact operations. 

10-72 See response to comment #9-27. 

10-73 General concerns for impact determinations and adequacy of impact analyses 

of Project-related impacts on biological resources and water quality are 

acknowledged. The CSLC interprets this comment as a summary of the 

previous concerns expressed in earlier comments. See specific responses to 

comments that address these concerns.  

 


